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State V. Sri Gopal Borah 

 

IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

   G.R CASE No. 1965/2014 

                                   U/S 447/326 IPC 

              State 

                                             Vs 

          Sri Gopal Borah                              …..…Accused  

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:        Sri R. Goswami, Ld. APP.  

For the Defence:        Sri K. Pourel, Smti Anjali Kalita, Advocates 

Charge Framed on:             25.09.2014 

 

Date of Evidence:            10.03.2015 

Date of Argument:           04.11.2019 

Date of Judgment:           18.11.2019 

                           J U D G M E N T 

1.  The Prosecution case in brief is that one Sri Tanu Das has filed an FIR on 15.08.2014 

stating, inter alia, that on 14.08.2014 at about 6:00 P.M., accused came along with a 

“dao” and wrongfully entered into his house and stabbed and assaulted his father 

Manmohan Das and his sister Rina Das when they were talking on their courtyard as 

a result of which both of them sustained grievous injuries. Hence, this case was filed. 

Accused also took away silver chain from the neck of Rina Das.  
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2.  The O.C Sootea P.S on receiving the FIR registered a case vide Sootea P.S Case No. 

104/14 under Sections 447/326/379 of the Indian Penal Code. After investigation, the 

I.O laid down the Charge sheet under Sections 447/326 of the Indian Penal Code 

against accused Gopal Borah for trial.  

 

3.  On appearance before the court, accused person was furnished with copy of relevant 

documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on hearing the 

Learned Counsels for both sides, charge u/s 447/326 of Indian Penal Code was 

framed and the same was read over and explained to the accused person and he 

pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution examined both the victims of this case. However, informant was not 

examined by the Prosecution. Thereafter, Ld. APP has prayed to close the evidence of 

the prosecution and accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused person u/s 313 of the Cr.P.C was done to 

which he denied the questions put to him. The accused person declined to adduce 

any evidence in his defence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

       POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

a) Whether accused Gopal Borah on 14.08.2014 at around 6:00 P.M had entered 

into the courtyard of the informant Sri Tanu Das illegally with intent to commit 

an offence and thereby committed an offence punishable under Section 447 of 

the Indian Penal Code? 

 

b) Whether accused Gopal Borah on the same date, time and place had voluntarily 

caused grievous hurt to Manmohan Das and Rina Das by a dao which is a 

dangerous sharp weapon and thereby committed an offence punishable under 

Section 326 of the Indian Penal Code? 
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        DISCUSSION, DECISION & REASONS THEREOF: 

8.  Sri Manmohan Das as PW 1 had deposed that informant Tanu Das is his son. He also 

knows the accused person who is his co-villager. He stated that the alleged incident 

took place in the season of autumn at about 7:00 P.M. He stated that he went to 

Chariali to buy kerosene oil and when he was returning from the shop towards his 

house, then near his courtyard accused had struck him on his head with a stick from 

backside and thereafter, he immediately fell down on the ground. He also stated that 

when his daughter came to the spot, accused also hit her on her head with a stick. 

Thereafter, accused left the place of occurrence. Later, one Dhan Bora called an 

ambulance and brought him to Biswanath Chariali hospital for treatment. He stayed at 

the hospital around one hour and later, Sri Tanu Das lodged a written ejahar.  

In his cross examination, PW 1 has stated that the alleged incident occurred in 

connection with fishing matter. He stated that accused did not give him the share of 

fish and regarding the same a verbal altercation took place between them. He denied 

that his daughter did not come to the place of occurrence when the fight took place. 

He stated that no such fight took place between his daughter and the accused 

regarding some dao. He stated that at the time of occurrence, Tanu Das was not at 

home. He also stated that accused had assaulted him at the evening time. Police had 

interrogated him in connection with this case. He denied that he did not state before 

police that the alleged incident occurred when he was returning with kerosene from 

the market. The case was filed by his daughter. He denied that he was not medically 

examined. He further stated that he does not know whether accused had sustained 

any injury or not. He denied that no such incident has happened when he was 

returning with kerosene. He also denied that no such incident happened as stated by 

him. He further denied the fact that he did not sustain any injury. 

9.  Rina Das as PW 2 had deposed that informant Tanu Das is her elder brother. She 

further stated that she knows the accused person, who is their co-villager. She stated 

that the alleged incident took place around six months back in the evening time. She 

stated that on the day of incident, when her father was returning home with kerosene 

oil from the shop, accused came and assaulted him with a stick on his head. On 

seeing the same, she came along with a stick and had assaulted the accused and 

thereafter, accused strike her with a dao on her head due to which blood was oozing 

out from her head and she had to undergo treatment of 12 stitches on her head. 

Thereafter, local people came to the spot and took her along with her father to 
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Biswanath Chariali Civil Hospital wherein both of them stayed around one hour. She 

stated that her father also sustained head injury. Later, she lodged a written ejahar.   

In her cross examination, PW 2 has stated that she heard commotion when she tied 

their cows and then she came out with bamboo at the place of occurrence. She 

stated that she saw the accused in front of her father and then she assaulted the 

accused with bamboo and thereafter, accused fell down on the ground. Later, 

accused stood up on his feet and strike her with a dao on her head. She also stated 

that when she came near her father, at that time blood was oozing out from his head. 

She further stated that she was beaten with dao or kuthar by the accused. Moreover, 

she stated that her clothes as well as the clothes of her father were filled with blood 

stain and the same were seized by police. She stated that police interrogated her in 

connection with this incident. She denied that she did not sustain any injury. She 

denied that they have badly assaulted the accused due to which accused sustained 

injuries.  

10.  Upon going through the evidences of Prosecution witnesses and the materials 

available on record, it can be ascertained that Prosecution has failed to prove the 

allegation against the accused on certain crucial points. Firstly, Prosecution has failed 

to examine or secure attendance of the informant for adducing evidence of the 

informant and in the absence of evidence of the informant in the case of like nature, 

case of the Prosecution fails, more importantly when there is inconsistencies and 

contradictions in the contents of FIR lodged by the informant with the evidences of 

Prosecution witnesses. There is no mention of „dao‟ by PW 1 but informant in his FIR 

has stated that accused assaulted his father and sister with a dao. Both PW 1 and PW 

2 clearly stated that accused assaulted initially with a stick but there is no description 

of said stick anywhere.  

11.  Secondly, said dao, as alleged was not seized by the I.O and in the absence of seizure 

of alleged weapon of assault with proper identification during trial, accused cannot be 

held guilty. Moreover, even I.O was also not examined by the Prosecution in this 

case. 

12.  Thirdly, even if we assume that there are certain materials of injury sustained by both 

the victims in their medical examination report, but it can be ascertained Prosecution 

also failed to examine the M.O who conducted medical examination of the victims and 

in case of proving the medical examination report, M.O has to be examined to justify 

the medical examination report submitted by him/ her. Moreover, even medical 

examination report so submitted is not complete and conclusive as x-ray was still not 
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done at the time of submission of medical examination report and till now the same 

has not been submitted in this case after conducting x-ray by the victims. 

13.  Prosecution also failed to examine any independent witness and it also appears that 

informant is a hearsay witness and he did not see the alleged incident. Informant 

never stated in the FIR that accused hit his sister in her head but both the PWs stated 

that PW 2 was hit on her head. Moreover, it also appears that no blood stained 

clothes of PW 1 or PW 2 was seized during investigation as alleged. 

14.  Thus we see that there is no any eye witness to the alleged incident except the father 

of the informant. Even there is some doubt that PW 2 is an eye witness or not directly 

to the incident. It has also been admitted by PW 2 that she assaulted the accused 

with a stick. 

15.  Hence it can be said that Prosecution has totally failed to prove the allegation against 

the accused person beyond reasonable doubt so as to hold conclusively and without 

any iota of doubt that it is the accused and accused alone who assaulted the victims 

with a dao and said dao. In view of above discussion and considerations, accused is 

entitled to be acquitted of the offences under Sections 447/326 of the Indian Penal 

Code and all the aforesaid Points for determination of this case are decided against 

the Prosecution and in favour of the accused.           

 

O R D E R 

 

Hence, I hold that accused Sri Gopal Borah is not guilty of committing offences 

punishable under Sections 447/326 of the Indian Penal Code. Accordingly he is 

acquitted from the offences punishable under Sections 447/326 of the Indian Penal 

Code and is set at liberty forthwith. 

 

The bail bond of the accused shall stand cancelled and surety shall be discharged 

after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest.  
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The Judgment is delivered in the open Court in presence of the accused and his 

Advocate. The Judgment is given under my hand and seal of this Court on this the 

18th day of November, 2019. 

 

 

 

                                                                                     (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                 Appendix: 

 

Prosecution Witness: 

PW 1:  Sri Manmohan Das 

PW 2:  Sri Rina Das 

 

Documents Exhibited by Prosecution: Nil   

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


